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Thls rnat ter  comes before the Cour t  under  Rul -e 10

of  the Tax J iv is lon Rules on a fu l ly  s t ipu lated reeord

fo r  de te rn ina t i on  o f  t he  l ega l  i ssues  l nvo l ved .  The

par t les have agreed that  the controversy can be re- :o l .veC

by the Cour t  wi thout  the necessi ty  of  a  t r ia l - .  l ie  harve

considered the memorancia of  law f i led by both par t ies,

thoir arguments presented at the hearing held on l" lay 10,

l9?7,  and ihe proposed f ind ings of  fact  and conclus ions

of  law which were submit ted by each par ty  subsequent  to

the  hea r ing .  Th i s  l { cmorandum Op in ion  sha l l  cons t i t u te

our  f lnd ingc of  fact  and conclus ions of  law.
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Thic r ra t ter  comes before the Cour t  under  RuLe 10

o f  t he  Tax  J i v i s l on  Ru1es  on  a  fu l l y  s t i pu la ted  reco rd

fo r  de te rn ina t i on  o f  t he  l ega l  i ssues  l nvo l ved .  The

par t ies have agreed that  tne controversy can be r . . - :o l .ved

by the Cour t  wi thout  the necessi ty  of  a  t r ia l .  l ie  have

considered the memorancia of  law f i led by both par t iesr

tho i r  arguments presented at  the hear ing held on l ' :ay 10.

1977,  and ihe proposed f ind ings of  fact  and conclus ions

of  law which were submit ted by each par ty  subsequent  to

the  hea r ing .  Th i s  l f emorandum Op in ion  sha l ]  cons t i t u te

our  f lnd ingo of  fact  and conclus ions of  law.
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The  fac ts  h r r i ch  have  be t :n  s t i pu la ted  o r  . , hen r i se

presented are re la t ive ly  s i rnp le and can br ie f ly  be c tated

as  fo1 lows .  Pe t i t i onc . r  De t t y  I i .  Smi th  was  the  so le  bene-

f i c i a ry  under  a  revocab le  t rus t  ag reemen t  da ted  0c tobe r  17 r

L959,  entered in to betv /een Florcnce D.  Cook,  as grantor .

and pet i t ioner  The Nat ional  Bank of  l lash lngton,  as t rustee.

Pet i t ioner  The Nat ional  Bank of  l , , lash lngton (here inaf ter

re fe r red  to  as  pe t i t i one r  t rus tee  o r  t rus tee  )  1s  a  na t i ona l

banklng associat ion organized and ex is t ing under  the laws

of  the Unl ted States.  The grantor ,  F lorence E.  Cook

(here inaf ter  re ferred to  as decedent  or  grantor) ,  d ied on

Novenber 4, 1974, She left a last wiLl and testament

dated October  17r  L969,  which was f i led wi th  the Super lor

Cour t  o f  the Dis t r lc t  o f  Co1umbia,  Probate Div is ion,  on

November 14,  1974.  Due,  apparent ly ,  to  the nature of  the

proper ty  owned by decedent  at  the t ime of  her  death,  probate

of the w111 was never sought,

. fhe NatlonaL Bank of l,lashington, however, as trustee

: under decedent's lnter vlvos trust and reslduary beneficlary

' under the wllLr f l led a Dlstrict of Coltunbla inheritance

tax return. In this return the trustee calculated the

lnher l tance tax whlch vas due as being $L2169?,62, based

upon a  to ta l  g ross  es ta te  o f  $1291143.61 .  The D ls t r i c t  o f

Columblar on the other handr calculated the lnheritance

tax due on sald estate to be $1trr296.20, together wi th

lnterest ln the a.lnount of $428.88. The amount in contro-

versy ls therefore $2 1032,46, The not ice of  taxes due

,was dated Auguot  29t  I9?5,  and the tax was paid by pet l t ioner

The Natlona1 Bank of l{ashlngton on February 3, 1976.
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The ol lovr ing pol ic i .es of insurar,  y/ere

to The i iat ional Eank of iJashington as trustee

revocab le  t rus t  agreement  u r i th  the  decedent r

IHetropol i tan L i fe  f  nsurance
Pol icy I ' io .  140-126-480

li letropoli tan Life fnsur-ance
Po l i cy  No .  5 -8 ]8 -336 - t i

Metropol i tan L i fe  Insurance
Pol icy No.  140-622-2}0

IVletropoli tan Life Insurance
Pol icy l io .  I )5-846-255

The Union Iabor Life Insurance Co.
No .  C - I895

aiJ. payable

under  the

668.25

859 .40

668.25

752.45

1 r500 .00

The decedent, on the date the revocable trust was

;'eBtebllshed, transferred to the trustee approxinately

$52r300 located in  severa l  sav ings accounts.  These assets,

lncluding ar\y addit ional assets later transfemed, were

called the "Trust Estate" in the trust agreenent and were

, to be used prinari ly for the benefit  of the grantor,

" Plorence cook, durlng her l i fet ime as evidenced by
I

.  paragraph FIRST of the trust which providedr

the Trustee shal l  invest  and re invest
the  T rus t  Es ta te ,  co lLec t  i he  i nco rne  the re_
from and pay f ron the net  income or  pr inc ipa l
a1 I  b i l l s  and  expenses  fo r  t r re  Gran tb r ' s  h ia l t h ,
weLfare,  maintenance ancl  suppor t ,  o f ,  apgly  the
same fo r  he r  use  and  bene f i t  cu r i ng  he i ' r i f e t i ne ,
ln  month ly  or  quar ter ly  insta]hr ,en is .  ihe
t rustee shaLl  pay to  the Grantor  so muci r  o f
the pr inc ipa l  as the Crantor  nay d i rect  by
lnst r rxrents  in  wr i t ing,  s igned by the Grai tor
and del ivered by the Crantor  to  the Trustee
dur lng the l l fe t inre of  the Crantor  (even to
the  ex ten t  o f  a l l ) .  I n  absence  o f  such
di rect ionr  the Trustee may pay to  or  apply
for  the ben, . f i t  o f  the Granto i  such pai t  o f
t he .p r i nc ipa l  t he reo f  (even  to  the  e i t en t  o f
a l l )  as  the  T rus tec ,  i n  . i . t s  d i sc rc . t i on ,  may'  deem neccssa ry  o r  adv i sab le  to  p rov ide  fo r .
the Grantor 's  heal th ,  wel fare,  maintenance
and support.
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Paragraph FOURTH of the trust agrecmcnt furthar providcd

tha t ,  upon the  death  o f  the  gran tor ,  the  t rus t  wou ld

te rmina te  a rx l  the  a i :c ts  and proper ty ,  inc lud ing  any

accrued,  accumula ted  or  und j .s t r ibu tcd  income,  wou ld  be

d is t r ibu ted  to  Mrs .  Bet ty  G.  Smi th ,  the  gran tor ' s  n iece

and pe t i t ioner  here .

Under subparagraph "O" of paragraph SIXTH of the

trust agreement, petitiorer trustee \^/as giuen the folloring

povrer,  exercisable in i ts absolute discret ion:

To pay over to the Exeeutor of the h' i l l
o f  the Grantor  or  to  the Adminis t rator  o f  her
estate any share of  estate"  inher i tance,
succession,  or  o ther  taxes which such repre-
sentative may cert i fy to the Trustee as being
due because of the inclusion in the taxable
estate of  such Grantor  o f  the va lue of  any
asset  forming par t  o f  th is  Trust ,  wi t i r  no
requirement for. the Trustee to verify any
such amount  so c la imed,  thc cer t i j icat ion by
th€ personal representatiee to be suff icient;

Art icle I of the Iast wil l  and tegtament of the

decedent, executed the same day as the tnrst agreement,

prov ided in  par t :  '

I  d l rcc t  t ;7  Sxec . r te r  here ina f te r  named to
pay al l  of  n1/ just i tbr- l  and funeral  ex:)enses as
soon after nir  c lcce.rsc a' ,  r . ; ry be found convenient.
I  d i rcc t  t l tac  *  *  *  n .Y  p l . rce  o f  bur ia l  sha l l  have
a su l tab le  marker  and graves tone.  t  t  t  Cons ider ing
the foregoinE, ny said Exccutor is authorized,
empowered, and direct.cd to incur such bi l ls and
expenses for my funeral  and iaterment as, in his

discret lon, are propcr,  without regard to any

l imitat ions imposed by law or rule of court  in
force ln my legal domicl le at the t ime of my'  
d o m i g e .

Funera l  exponses  in  the  amount  o f  93r663.63  and a  eemetory

marker  cos t lng  9786.80  wcre  pa id  fo r  by  the  t rus tee  in

conncc t ion  w i th  t l re  funr ra l  a r rd  bur ia l  o f  the  doccdcnt '

Thesa amounts er€re clainrod as deduct ions on the Distr ict

o f  Co lunrb ia  inhcr i tancc  tax  re tu rn .  In  Ar t i c lc  f I  o f  hcr

wt l l  thc  dcccdcnt  Prov idcd :

I

I
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I  hereby grant  my Executor  the author i ty
'  t o  se1 l  t o  t he  T rus tee  o f  my  Revccab le  T ru : t

Agreenent  dated the IT lh r ray of  October  ,  I9L9,
such  asse ts  o f  my  es ta te  as  mJ  Execu to r  ma7
de tem,n?  as  D rcne r  o r  des i r ab l c ,  i n  h i s  : o l e
d i  sc re t i on ,  l r ov i  ded  tha  t  sucn  power  to  se1 -1 .
to  the  sa .d  ? rus :ee  sna l i  jE -  € : i i  e f? t  s€d  on l y  fo r
the purpose of  prov id ing the Executor  of  rny
estate v ; i th  suf  f ic ient  func is  i r r  cash to  pay the
debts,  tar .es and other  expenses lev i .ed against
my  es ta te .

The decedent na.rred her attorneyr 'r tJi l l iam R. Kearney, Esquire,

to  be  the  execu to r  o f  he r  w i l i .  I f  f o r ' sone  reason  he  were

unable to senre, she naroed The Natiorral Bank of Washlngton

: ae a,l ternate executor. Under Art icLe IV of her wil l ,  the

'decedent  bequeathed the rest  and res idue of  her  proper ty

: to the petlt ioner as trustee under the revocable trust

agreerDent. the decedent had in Art icle II I  bequeathed al l

of her personal property to petit ioner Smith.

The dlfference in the tax as calculated by petit ioner

the National Eank of l{ashington when it filed the inheritance

tax return and the anolnt determined by the Distr ict of ;

CoLrnbla resulted fron two adjuslrnents made by the Distr ict

o f  Coh.unbla.  F l rs t '  the Dis t r ic t  d isa l lowed the deduct ions

clained by petlt loner trustee for the arnounts paid by i t

for funeral expenses and for a cerqetery narker total l ing

$4r450.43.  Secondly ,  the Dis t r ic t  o f  Col inb ia j .nc luded

ln the estate for inheritance tax purposes the proceeds

of  the l l fe  insurance pol ic ies l is ted abover  in  the

aggregate amount of $l+ 1445,)5.

Pet i t lonersr  in  suppor t  o f  the i r  content ion that

the anounts paid for funeral expenses and the cenetery

narker  were prcper  deduct ions taken by pet l t lonor  t ruetee

in the inherltance tax return, argue that E5(a) of the

Dlstr ict of Columbla Rules and Regulations pertaining

i

!

L

I
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to  inher i tance and estate taxes (here inaf ter  re ferred to

as  D .  C .  Regu la t i ons  o r  Regu la t i ons )  pe rm i t s  such  deduc t i on

T l ra t  Regu la t i on  3pe .e i . f i ca l l y  p rov id r s r

There  may  be  a lLov red  as  deduc t i ons  I f ron r  *uhe
'  va luat ion of  gross estate l  such a:nounts for  funera l

expcnses  as  a re  ac tua l l y  cx i )en .Jed ,  bu t  no t  exceed ing
$ I , 000  un less  an  expend i t u re  i n  excess  o f  $1 ,000'  l s  d i r ec ted  i n  t he  w i l l  o f  t he  deceden t .  No

r :  deduct ions shal l  be a l lovred for  a  Elonunent  or
i  memor la l ,  un less  expend i tu re  fo r  such  i s  d i rec ted

I  
1 .  t he  w111  o f  t he  deceden t .

Slnce Art lcle I of the last wII l  and testarnlnt of the

decedent  specl f ica l ly  author lzed paynents for  a  "su l tab le

narker and gravestone" wlthout regatd to arly l fuoltat lons

lmposed by Iaw, petlt loners contend that the l initat ion in

56(a)  of  the Regulat ions ls  lnappl icable and a deduct ion
I
' for 

the ful l  anount expended for these purposes should be

al lowed.  They fur ther  argue that  a t  least  a  deduct ion in

the anount  of  $1,000,  as speci f ica l ly  author lzed by 86(a) ,

should be permi t ted.

The Dls t r ic t  o f  Columbla,  on th€ other  hand,  c l tes

56( f )  o f  the D.  C.  Regulat ions per ta ln ing to  lnher l tance

and estate taxes in  suppor t  o f  l ts  d lsa l lowance of  the

clalmed deductlons for funeral expenses and the purchase

of  a cenetery marker .  Paragraph ( f )  o f  E6 prov idesr

Funera l ,  adr ln ls t ra t icn and other  expenses
and debts of  the decedent  are not  proper
dec luc t i ons  f ro rn  the  va lue  o f  j o in t l y  he ld
real  estate or  personal  proper ty  pass ing by
r ight  o f  surv ivorship or  f rcn a.nJ, '  o ther  nror ' r r ty
-r e e e iJe d-J,:j-b o n c.$-qi@:,fif
ServGeEtLrement f. lr iC-F:,n-t.!  

"n" 
trot t" ott*.L.d

-L@.e- fnt . -  E:<cepi ions to  t l t is  ru le
are encurbrances on L ' is t r ic t  rea l  estate and taxes
on  D is t r l c t  r , l a l  es ta te  conpu ted  to  the  da te  o f
decoden t ' s  dee th ,  and  I i ons  on  pe rsona l  p ro i ' c r t y
hav inn  a  - l ; : r :<ab le  s i t us  i n  t he  D is t r i c t .  U  ILmphas is
supp l i cd .  I

y  L r t  L , . C . R . R .  t i . i O j . I  ( J c l . t c : r " . t ' i r r  c ,  I 9 7 O ) .  j . i r c  p . r r t i c s  i D
the j . r  a f r tu i lg r r ts  and br i t ' ' 1 ' r :  r ' . - r l ' r 'F fcd  to  the  Ro6;u l i t t ion  as
F u  (  r  )  t ' l  l i t e r  t h r . : l  n s  l c i  i r .  ( 1 .  n .  n .  n 4 0 5 .  I .  I  n  o r r : . : r .  t o  b e
cons i  s t t -n t ,  wo u ' i  l I  i l o  t ) ' .o  s i , . : ) r .  rn  th is  op i r r ion .  The: ' :e
Rc.  j \ r1 r r t i , ' ' ns  i ! ' c r t - l  . \ r l c1r ! . - .1  I , iu '1 . : ' \ i - i : ' t t  to  D.  C.  COr j . :  197] r  i i+7-161

U  i 6  r r . c . R . l l .  . r ' i 0 5 . 6 .

t,
S r

t
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The  D is t r i c t  a r {qvu  tha t  56 ( f  )  p rec luc . i es  the  deduc t i ons

for  funera l .  exper l - ;es and grave marker  in  the inher i tanee

re tu rn  f i i - ? . J  by  the  pe t i t i . nc r  t ru : i ee  because  thc  asse ts

of  the t rust  were not  subject  to  at tachment  for  the payment

o f  t hese  L iab i l i t i es .  The  t rus t  ass .e ts ,  t he  D is t r i c t

concedes ,  were  a t tachab le  to  the  ex ten t  o f  t he  es ta le ,

i nhe r l t ance ,  success ion  o r  o the r  t axes ,  due  as  a  resu l t

o f  the inc lus ion of  any asset  o f  the t rust  in  the taxable

estate of the decedentr pursuaDt to paragraph SIXTll,  sub-

paragraph "0" of the trust agreement, gg.

Af ter  conslder ing the arguments presented by both

'  s ldes,  we f ind that  the assets which nade up the t rust

,,  egtate in the revocable trust agreement executed by

decedent  on 0ctober  I7 ,  1969,  were not  subject  to  at tac lunent

for  the debts of  the decedent ,  namelyr  the funera l  expenses

and the cemetery marker ,  wl th in  the meaning of  So( f )  o f  the

Regu la t l ons .  The re to r i ,  unde r  E5 (  f ) ,  no t r v l t hs tand ing  F6 (a ) ,

the expendltures for funeral expenses and the purchase of

a cemetery narker were not proper deductions fron these non-

at tachable assets by pet l t ioner  t rustee ln  the inher i tance

tax return. Although the trust estate was presumably

lnc lud ib le  in  the taxable estate of  the decedent  for  federa l
)/

estate tax purposes,  i t  was not  par t  o f  the probate proper ty

subJect  to  admin is t rat ion under  the laws of  the Dis t r ic t  o f

Co lmb ia .  D .C .  Code  1973 ,918 -501  e t  seq .  and  u20 -301  e t  seq

I t  seems c lear  that  the in ter  v ivos t ransfer  o f  these

trust  assets,  consider ing the ianguage of  both the t rust

and the wi l1 ,  tvas not  a  testamentary d isposi t ion,  and thus

-
] rz  S ince  the  t r t rs t  rvas  fu .vocnb lep  l 'o r rned rv i th  t i re  FLr r |3gu
i n  n i n d  t o  b e n e f i t  t i r e  q r a n ' t o r  d u r i n ;  h e r  l i f e t i m e ,  a r r d
t ) re  g ran-sor  ccJ id  inve . ic  uu i : . .  

J ' r i r i c i  I ' e I  o f  t i re  t - ' r rs t  to
any  e) : ten t  fo r  i r r . : '  cv . 'n  I . rnn  t ' i  L ,  a i : i - .  r rus i  p :^oper t ,J '  rvor r l  d
h a v e  t ' e e n  i . n e l u , i : L . I :  ! r i  t r : . .  J : l ' : t : : 1 . ' 1 . ' s  t a : t a b l . e  u : ; i a t o  r i l t r i t - ' F
I n t .  R e v  .  C c d u -  S l 0 l S .

\J

r i
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no t  sub jec t  to  p robate .  I t  1g  a lso  equa l ly  c lear  tha t

t he  l i f e  i nsu rance  po l i c i es  d id  no t  con : : t i t u te  a  pa r t  o f

t l r e  p roba te  es ta te  o f  t he  deceden t .  See  46  C .J ,S ,  f nsu rance

51157  (191 ,6 ) .  Th i . s  nay  have  been  a  ma jo r  f ac to r  i n  t he

exeeu to r ' s  dec i s lon  no t  t o  seek  p roba te  o f  deceden t ' s  w i l I

ln  th ls  case.  S ince the t rust  proper ty  d id  not  pass under

the wi l l  o f  the decedent ,  but  ra ther  passed immediate ly

upon her death to the beneficiary under para6raph F0URTH

of the trust agreementr .S-pB, we f ind that i t  could not

be attachable for the claims for which deductions are

sought  ln  th ls  case.  Nor  were the proceeds of  the lnsurance

pol ic les subject  to  at tac lunent  by the credl tors  of  the

deceden t .  D .C .  Code  I9? ) ,  935 -?16 ,

This  Cour t  ls  fu l1y cognizant  o f  the genera l  ruLer

whlch has been fo l lowed in  th ls  jur isd lc t lonr  that  where a

person craates a t rust .  for  h is  own benef l t  and suppor t l

or  a  d lscret lonary t rust ,  h ls  credl tors  can reach the

tq*I!,* amount which the trustee under the terms of the

trust could pay to hin or apply fcr his beneflt .  RESTATEI'ENT

(sEcot\D) or tnusrs t156 (1959), see Anrrt ica4 securi t :r  &

t r us t  Co .  v .  [ f ! ga ,  ] . 27  U .S .  App .  J .C .  2351  2361  382  F .  2d

45L (L967) .  We do not  d ispute the ru le  that  one may not

create a trust for his own benefit  and place the incorne

beyond the reach of his creditors. See f,!UeglX-NaLi-9,!al

! $  v .  H i cks ,  Bb  U .S .  App .  D .C .  198 ,  201 ,  173  F .  2d  63J -

(1948) .  However ,  i t  i s  a l so  t rue  tha t  t he  c red i to rs  o f

the eet t lor  cannot  compel  h im to cxerc ise a power of

revocation eo that they mlght reach his property. RESTATEIvIEN'I

(SEco! ' tD)  oF tnusTS S l3 I ,  Ccmment  o  (1959) .  Tho acceptanco

of these gener 'a l  pr inclplr . -sr  ho' . ' , .  ver,  does not requlrc th ls
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:
:Cour t  to  ho ld that  in  th is  case credi tors  could at tach the

r  t rust  proper ty  for  the purposes for  which the deduct ions

iwere taken,  -Cunera l  expenses and ccsts  of  the eenetery

marker  whlch were i "ncurred af te :  death.  i ior  do we bel ieve

' i that  g5( f )  o f  the Regulat ions would requi , re  us to  ruLe that

, i  
the ceduct ions were proper  j .n  th is  case.  See Ig! !13 v .

D is t r i c t  o f  Co lu : rb la ,  J l o  A .  2d  56 '  58  (D .  C .  App .  L973)  ,

' :  We d isagree wi th  pet i t ioners '  asser t ion that  the

' i  t"t-" of the trust and wil l ,  when read together as a common

l, estate plan, imposed a dutv on the trustee to pay for

.i the funeral expenses and the cemetery marker, and that

: l f  such duty  were neglected,  the assets of  the t rust  would

be attachable for those purposes. The wil l  in Art icle I

, ,clearLy provlded that the burden of paying the debts and

. funeraL expenses of the decedent felL upon the executor,

'not  
upon the pet l t loner  t rustee.  The decedent  specl f lca l ly

granted to her executor in Art lcle II  of her wil l '  .E;B.P,Br

the authority in hls sole dlacretion to -g!! to the tnstee

of  her  revocable t rust  assets of  her  estate for  the purpose

of provldlng the executor wlth suff lclent funds to pay the

debtsr taxes and other expenses of her estate. The decederrt

could eas i ly  have prov ided e l ther  in  her  wi l l  or  in  the

trust agteement that the assets of the revocable trust

couLd,  wi thout  equlvocat ion,  be used for  the benef i t  o f

her  estate and thus be subject ,  pr ior  to  d is t r lbut ion to

the benef lc iary ,  to  a lL  c la ims against  her  estate.  S ince

she d id not r  and ln  fact ,  as we stated,  c lear ly  ev idenced

.  an ln tent ion that  the executor  use the assets pass ing under

her wll1 for the expens€,s Lnd debts of tJp estate '  and If

theee were lnsuf f lc lent  to  se l l  any of  these assets to  the

I

i

I

I

I

I
t
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t rustee in  order  to  obta in the necessary cash,  wc cannot

a t t r i bu te  to  he r  an  i n ten t i on  to  use  the  t rus t  es ta te

fo r  t hese  pu rposes .  Th i s  Cour t  mus t  read  the  l ang r . rage  o f

the  t rus t  anC w i l l  s t r i c t l y l  & - rd  canno i  specu la te  as  to

wha t  t he  unspoken  in ten t i on :  o f  t he  deceden t  m igh t  have

been when she executed the t rust  and vr i l I .  We f ind that

the language of the wil l  is clear and una.mbiguous as to

he r  i n ten t i ons  i n  t h i s  respec t .

In  the t rust ,  the decedent  d id  prov ide that  the t rust

estate might  be used to pay cer ta in  taxes af ter  her  death.

In subparagraph "0" of paragraph SIXTit of the trust, she

author ized the t rustee to  pay ' ;o  the executor  the estate,

lnher l tance,  succession or  o ther  taxes which were due ag

a resul t  o f  any asset  o f  the t rust  be ing inc luded in  her

taxable estate. Under paragraph SIXTH of the trust the

trustee was not under any obllgation to pay such taxes,

however .  Rather ,  the i rustee could exerc lse such power

ln  i ts  so le and absolute d iscret lon,  i f  and when i t  deemed

i t  adv isable to  do so.  Absent  a c lear  in tent ion exhib i ted

by the decedent  to  requi re the t rust  proper ty  to  be subject

to  the genera l  c la ims and deots of  the estate,  we cannot  f ind

that  those assets r /s1s at tachable for  the patr rment  of  funera l

expenses and a cemetery marker .  l 'Je do not  be l ieve the

fact  that  there tvas no probate of  decedent 's  wi l l  is  s ig-

n l f l can t .  That  l t  may have bcen the  t rus tee  ra ther  than the '

executor in th is case who assurner l  the responsibi l i ty  of  i
I

admln l s te r l ng  the  es ta te ,  co l l ec ted  a l l  t he  acse ts r  accoun ted

fo r  t he  expenses  and  deb ts ,  and  t l r en  d l s t r l bu ted  tha  r cma lnde r ' ,

does not  render  the t rust  proper ty  thereby at tachable for

the  c leb ts  o f  t he  deceden t  w i t i r l n  t he  mean ing  o f  o6 ( f  ) ,  i n

order  to  obta in the deduct ions sout lh t  here.
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The nature of  the t rust  proper ty  pass ing to  the bene-

f ic iary ,  and i ts  iegal  s ign i f icance for  purposes of  the

ques t i ons  ra i ced  he re ,  i c  s i rn i l a r  t o  j o in t  p rope r t y .  Upon

the death of  one jo in t  owneFr the proper ty  held in  jo in t

tenancy  does  no t  pass  by  way  o f  t he  deceden t ' s  v r i 1 l  bu t

rather the surviving joint tenant becornes sole owner of

the property by his r ight of survivorship. See l iankin v.

D ls t r i c t  o f  Coh . r :nb ia .  310  A  ,  2d ,  56 ,  58  (D .C .  App .  ,U t r !

fn the same manner, the property which rnade up the trust

estate of the decedent here did not pass under her wil l  to

the benef ic iary ,  pet i t ioner  Srn i th ,  but  ra ther  passed by

way of the trust. Ae a result,  this property could not be

attachable for the itens which petit ioner trustee sought

to deduct .

In so holding, we have not dlsregarded the princlple

thatr for purposes of the lnherltance tanc, the reciptent

of property ls taxed solely on the distr ibutive share which

he actual ly  recelvesr  af ter  the deduct ion of  expenses

properly chargeable to the estate. See l iankin. 310 A. 2d

at  58.  l rJe have considered the cases c i ted by pet i t ioners

in  suppor t  o f  the i r  argwrent  that  to  deny the c la ined

deduct lons would resul t  in  the ca lcu lat ion of  the inher i tance

tax payable by one or both of the petitioners on an aslount

part of whlch was never actually received by the beneficiary.

D is t r i c t  o f  Co lu r r rb ia  v .  Pamer  126  U .S .  App .  D ,C .  47  t  374

F.  2d 261 ( tg i f )  1  Hl r , ran v .  Dis t r ic i  o f  Coh. : :nb ia,  101 U.S. App.

U In Hanl . ; . in ,  the surv iv ing jo in t  tenant  sought  to  deduct  on
her  l nhe r i t anco  tax  re tu rn  e : (penses  o f  he r .  husb 'and ' s  ( t ne
o the r  t enan t )  l as t  i l l ness  and  func raL ,  D is t r i c t  o f  Co lu rnb ta
and federa l  income taxes,  and a larce contr ibr . r t ion made to a
un ive rs i t y  f und .  l he  cou r t ,  r e jec t i ng  a  cha l l e r r ;e  to  the
va l i d i t y  o f  F5 ( f )  o f  t he  Roqu la t i ons ,  he ld  t ha t  t hc  deduc t l on r
ccu ld  no ' ;  be  ta } :en  s inee  the  dcc ldc -n t ' s  f on te r  i n te res t  i n
t i re  jo in t i l '  e tvned nroper tv  r ' ;as not  a t tach3bLo for  tho i tems
the appr . I lant  sou: : i ' t t  to  c ic . t luc i .  i i re .  cour t  concluded that  t l re
peynent  of  theasc debts r . , 'as e i ther  voLuntary or  duu.  to  a
pe rsona l  ob l i 6a t i on  on  he r  pa r t .  310  A .  2d  a t  59 .
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D .C .  I 79o  247  F .2d  585  Q957 ) .  f t  i s  t r ue  t ha t  t he  cou r t

l n  eaeh  o f  t hcce  cases  s ta ted  tha t  Congress  mus t  have  i n tende

tha t  t he  i nhe r i t ancc  tav -  i n  t he  D ls t r i c t  o f  Co1un ,k ia  was  to

be computed on the va iue of  what  the benef ic iary  actual ly

' r ece l ves .  See  D i s i r i c t  o f  Co lumb ia  v .  Pa -vne ,  126  U .S .  App .

,D .c .  a t  50 .  no* * *Tn  o f  t hose  cases  no  i ssue  was
I' r a i sed  as  to  whe the r  t he  p rope r t y  cn  wh ich  the  tax  was

based was at tachable for  purposes of  t i re  c la ins agalnst

the estate.  In  Layne,  the executor  expended funds for  the
'costs  

of  the funera l  and a grave marker  in  excess of  the

$ I ,OOO perm i t t ed  by  86 (a )  o f  t he  Regu la t i ons .  The  D ls t r i c t

, claimed that under that sectlon the anrount in excess of

$1,OOO could not  be deducted and no deduct ion could be

taken for  the costs  re la t ing to  the cemetery marker .

Obsenrlng that the probate court had al lowed the deductions

ln ful l  as a proper charge agalnst the estate, and that the

am6unt  received by the res iduary benef ic iary  was reduced

by the a l lowance of  the deduct ions,  the cour t  he ld that

i t  was eror  to  requi re the benef ic iary  to  pay an inher i tance

tax on an amount  which she never  actual ly  received.  126

U.S .  App .  D .C .  a t  J0 .  I n  H t ' nan r  t he  cou r t  he ld  tha t  t he

inher i tance tax on the t ransfer  o f  rea l ty  must  be computec

on the net  va lue of  the real ty  vrh ich was arr lved at  by

reduclng the market value of the property by an encwnbrance

on the proper ty  in  the for : : r  o f  a  dobt  owed to the devieee.

I0 I  U .S .  App .  D .C .  a t  181 .  The  c i r cums tances  l n  H r :nan  and
v

Pagg,  are c lear ly  d ls t ingulshable f rom the caee befoFe uBr

V  I n  I ' l c t ,  t i t e  c o u r t  i n  h ' : , : " r n  r : t a t c r c i  t h a t  i t , s  t r o . l . r l i t t g
was l lm i ted  to  tho  lnn i :ua , , : , . '  o1 '  t i l u  v r i l I  l r rvo lved and the
f a c t s  a n d  c i r c u n s t a n c c a  t l l c r c  e x i s t i n g .
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Assr.uning for the rooment that the wil l  had been pro-

bated,  had the executor  pa id the €xp,e; i^" "  o f  the fur rera l

and the cost  o f  tne cemetery ml . rker  cut  o . f  the as:ets

passing wrder  the wi I l ,  or  i f  the executor  had so ld any

of  6uch assets to  obta in suf f ic ient  funds to  neer  these

deb ts  as  d i rec ted  i n  A r t i c l e  i I  o f  t he  w i l t ,  we  wou ld  have

I l t t le  d i f f icu l ty  in  approv ing the deduct ion.  In  such

ci rcumstances,  we bel ieve that  the deduct ions would c lear ly

have been a l lowable under  the author i ty  o f  H56(a)  and 5( f )

of the Regulations. bJe would assurle that the decedent

contemplated when she wrote her wil l  that there would be

euff lcient property in her egtater in the nature of cash

or  other  personal  proper ty ,  to  cover  the expenses of
U

her f irneral and burial. She had in fact anticipated

the possibl l i ty that there rnight be insuff icient cash on

hand at her death, ln which case she provided that property

owned by her  at  the t ime of  her  death could be so ld to

the t rustee to  o l^ 'a in  the necessary cash.  The fact  that

the wi l l  was never  probated and the t rustee was "act ing"

admin ls t rator  and that  there nay have been insuf f ic ient

funds on hand to cover  the cost  o f  the decedent 's  funera l

and re la ted expenses,  necessi ta t ing the payment  of  these

expenses  ou t  o f  t he  asse ts  o f  t he  t rus t r  i s  no t  de te rm i -

nat ive of  whether  the deduct ions may be taken where the

t rust  estate was not  a t tachable for  these purposes.  See

Hankin v .  9 is t r ic t  o f  Col tnb i t r ,  S1IEA.  The decedent

V  In  A r t i c l e  I I I  o f  l t e r  t ' , ' i - t l r  t ne  dcce t re .n t  i r c r l ue r r t i t ed
a l l  he r  pe rsona l  e f fee ts ,  j e t ve l r y '  c l o th ing  and  fu rn l t u re
to  pe t i t i ono r  Sn l t h ,  i f  t hen  l i v i ng ,  an I  t h rou ih  t hc
res lduary cJ.ause a l l  t i re  remainc i t - r  o f  i :er  proptr ty  to
the  t rus tee ,  ?he  Na t iona l  Fank  o f  i i ash ing ton .

I

I

l

I

:
I
I

I
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could have ant ic ipatec l  and made prov is ions for  such a

s i t ua t i on ,  bu t  d i d  no t  do  so .  I n  l i gh t  o f  ou r  d i scuss ion ,

we  conc lude  tha t ,  based  upon  n5 ( f )  o f  t he  Regu la t i ons ,

the  t rus tee  may  no t  be  pe rm i t t ad  to  take  the  c la imed

deduc t i ons  on  the  i nhe r i t ance  tax  re tu rn .

lhe second quest lon presented here re la tes to  whether

the  p roceeds  o f  t he  i nsu rance  po l i c i es  taken  ou t  by

deceden t  and  wh ich  were  payab le  to  pe t i t i one r  t rus tee

were inc lud ib le  in  the estate of  decedent  for  purposes

of the Inheritance tax. The Dlstr ict of Colunbia argues

that the l l fe insurance proceeds which were payable to

the pet l t loner  t rustee were subject  to  Dls t r lc t  o f  Colunbla
?/

lnher i tanee tax pursuant  to  D.C.  Code 19?3r  54?-1601(a)-

and 35(a)(e)  o f  the Regulat ions per ta ln ing to  lnher i tance

and estate taxes.  Sect j .on 5(a)  o f  the Regulat ions prov ldesr

The fo l lowing t ransfers of  the proceeds of
lnsurance on the l i fe  of  the decedent  and
of annuity contract benefits are taxable under
Ar t ic le  I  r

t

(2) Vftrere
of taxes

taken out  to  prov ide for  the payment
( inc lud inq estate and in i rer i tance taxes)

o r  o the r  cha rges  aga ins t  t he  es ta te ,  o r  t o  be
used for  the benef i t  o f  tne estate of  the insured,  g /

Lfse€t ion 47-1601(a)  prov ides in  per t inent  par t  for  the
imposi t ion of  an inher i tance tax on the fo l lo l ing proper ty t

Al l  rea l  proper ty  and tangib le and in tangib le
personal  proper ty  *  + *  t ransferred f rorn any
person  who  ma} '  d ie  se i zed  o r  possessed  the reo f t
either by rvi l l  or b1' la' .v * * * and al l  such
p roper t y r  o r  i n t c res t  t hc re in ,  t r ans fe r red  by
deed  +  i  *  made  o r  i n t cndod  to  take  e f fec t  i n
posscss i cn  o r  cn jo1mc , . ' t  a f t e r  t he  dea th  o f  t hc '

,  
de , ;eden t  r  r  i  s l ra l l  be  sub jec t  t o  t he  tax ;  *  r .

V  V ,  D .C .R .R .  840b .1 (b ) .  Nonc  o f  t he  o thc r  pa rn f raphs  o f
t l r i : ' ,  Hogu I : r t i on  a l ' c  i . t - t r t i nen t ,  un lesg  wc  conc lu t i , :  t l t a t  a I l
o1 '  t hc rn ,  t : . r ken  t c , : r  t i i e r r  I r t r ov i r l , :  t i r e  gn l y  s i t ua t i ons  i n
' . r i r i  c l r  t I ' : r l , : ' l . 'e rs  c  f  I  i  i . ' .  i r i :ur t l r , . - ' , .  Frocr . ( 'Js  :1re t ; r i : l t l l le
u r rde r  047 - iuo l (a ) .  i i r r v t r vc r ,  r v r :  do  no t  dec i c l c  t ha t  i ssu€ r

\J

il
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The Dis t r ic t  o f  Colunbia argues that  the l i fe  insurance

proceeCs here are taxable under  A5(a)  (2)  becaus, . - .  the

po l i c i es  were  " ta l ' . en  ou t "  t o  be  u r :ed  fo r  t he  benc f i . t  o f

the estate of  the insured s ince the t rust  agreement  aut t ror izcd

the t rustee to  use those proceeds for  the payment  of  taxes.

I t  fur ther  argues that  the insurance proceeds come wi th in

the  b road  reach  o f  D .C .  Code  C47-160 t (a ) .

Pet i t ioners,  on the other  hand,  argue that ,  s ince E5(a)

of the Regulations does not provide that insurance proceeds

pa5rable to a named beneficiary are tarcable, they are therefoie
I

not ta:cable. They claim that these policies were not taken I

out for the paSment of taxes or to be used for the benefit

o f  the estate wi th ln  the noeaning of  that  sect ion.  I t loreover ,

they contend that l t  has been the long-standing policy

of the Departrnant of Finance and Revenue of the Distr ict

of Coh.unbia not to tax such proceeds. In support of this

argument,  pet l t ioners c l te the instruct ions for  Schedule D

for the Dlstrict of Colunbia lnheritance tax return which

state r

l l fe  lnsurance pol ic ies payable to  a sur-
v iv lng benef ic iar ) '  speci f ic .a l ly  na.ned
therein are not ta: iable. ! /

A l though 8+Z-r6of(a)  by i ts  language appears to

inc lude wi th in  l ts  covera6e a very broad range of  t ransfers

of property occurring upon the death of an individual, vre

are persuaded that  the pract lce of  the Dis t r ic t  o f  Columbia

in the past  has been to exc lude proceeds of  insurance

pol lc les for  purposes of  ca lcu lat ing the inher i tance tax

where the pol lc ies are payable to  a surv iv ing benef ic iary

speci f ica l ly  named there in.  The contemporsneous

( l /  1 a - 1 - 7 1 , , - 7 i  ^ q . -  . A F  ! . r . -
. J  . . . r ( !  . v I  . \ - l r '

lnitcri t :nc,-. : , 'a): R.' turn J
i . t  - f  : ,  .  i s t r i c t  o i  u c . . i . u ; l L , i r l
( i r v j . c , ' c i  A u s ' u s t ,  l 9 ) 7 ? ) .

I
;
l

i

i

:
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in terpretat ion of  a  s tatute by the p. r rsons or  agency

assigned to oversee i t  connands gre- .a t  respect ,  and vre

shou ld  accep t  t ha t  i n l e rp re ta t i on  absen t  a  c l ea r  i nd i ca t i on

tha t  i t  i s  i . nco r rec ' l .  See  l , l n i : l n  v .  D i s t t e t  o f  Co ] r : nb ia ,

L49  U .S .  App .  D .c .  I 29 ,  141 ,  l r 6 t  r ' ,  2d  : . z l 5  0972) ,  l / Je

have not  been shown any author i ty  to  persuade us that  the

lnterpretat ion of  547-160f(a)  ty  tne Depar t rnent  o f  F lnance

and Revenue,  in  the area of  l i fe  insurance proceeds,  as

evldenced by the inst ruct ions referred to  above,  ls

incorrect .  At  least  where the named benef lc iary  of  the

pol lc les is  not  ob l igated,  pursuant  to  the te :ms of  a

w111 or  t rust ,  to  use the proceeds for  the bener ' l t  o f  the

estate,  we bel ieve the lnsurance proceeds would not  be

inc lud ib le  in  the estate of  the decedent  for  purposes of

Dls t r lc t  o f  CoLurnbia inher i tance tax.  Here,  the pol ic les

were al l  payable to a naned beneficiary sui l \r lvlng the

decedent ,  the pet l t ioner  The Nat ional  Bank of  t tashington

ul t lmate ly  . for  the benef i t  o f  pet i t ioner  Sml th,  and the

t rustee was not  ob l lgated to  use the proceeds for  the

bena f l t  o f  t he  es ta te .

Contrary to  the suggest ion of  the Dls t r1ct ,  there

le  no  ev idence  tha t  t he  i nsu rance  po l l c i es  were  " taken

ou t  t o  p rov ide  fo r  t i : e  pa ;n r l n t  c f  t : r xeg  r  l  t  o r  o the r

charges against  the estate.  "  l {or  is  there any ev ldence

that  they were " takcn out"  to  be used for  the benef l t  o f

the estate,  or  were so used by the t rustee.  The t rustee

was authori: ,ed ln subparagraph "0" of paragraph SIXTH

of the trust agreernent, SLllgr to pay to the executor

t l t e  sha re  o f  t he  es ta te ,  i nhe r i t ancc ,  success ion  o r  o the r
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taxes due as a result,  of the inclusion in the taxablc

estate of the value of any asset forming part of the

t rust  estaBe.  This  c lause of  the t rust  does not  s t ,a te

that the insurance poricies were taken out to provide for

the paynent of taxes or to be used for the benefit  of the

estate. Nor is there any other clause in either the trust

or the wil l  which provides, or which could be construed

by thls Court to provide, that the insurance wpuld be,

so used. Assuming for the npment that the insurance

proceeds vrere includible in the decedent,,s estate for

federal estate tax purposes, the trustee was under no

obllgation to use those proceeds, or any other asset

In the trust, to pay the estate tax attr ibutable to the

lnclusion of the proceeds of the insurance. Rather,

paragraph SLXTH of the trust gave the trustee complete

discretionary authoricy to uso tha tnrst property for the

payment  of  the taxes.  Wl thout  a  c lear  ind icat lon on ' th t

part of the decedent that the lnsurance t/as purchased for

the purpose of the payment of taxes, or to benefit  her

estate in some other fashion, we cannot conelude that

55 (a )  (2 )  i s  app l l cab le .  The re fo re ,  we  conc lude  tha t  t he

proceeds of the policles lrere not taxable under either

65 (a )  (2 )  o f  t he  Regu la t i ons  o r  under  D .C .  Code  g47 -160 I (a ) .

. 
Accordingly, thls Court makes the fol lorr ing

t r ia l  f ind ingsr
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I .  that pet i t ioners are not ent i t led to a deduct ion

for funeral expenses and the cost of a cemeterl marker

in  the  amount  o f  54 ,450.43 ;  and

2. Ahat the proceeds of the inauletnce policies

are not includible in the decedent 's estate for purposes

of Distr ict  of  Columbia inheri tance taxes.

Petitioners are to subnit an Order to the Court

by i lu ly  27,  L977.
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Datedr ilu1y 13, L977
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rl Coplee to:
: t /j  Graham C. Huston, Esq. /
i l  aos  -  I 5 th  s r ree t ,  N .w .

I  Washington,  D.  C.  200C5

I
; l  Richard G. Amato, Esq. /
l l  Asst.  Corporat ion Counsel
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